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1. Introduction — Background

This report presents the final findings from research carried out between March 2018 and December
2019 according to the objectives of the ‘NEW EMPLOYMENT FORMS AND CHALLENGES TO INDUS-
TRIAL RELATIONS - NEWEFIN’. The report focus on the main labour law and social protection re-
forms in Portugal in the period 2008-2019 in connection with new forms of employment in Portugal,
with emphasis on the role and views of social partners and relevant actors and on the impact of the
reforms in labour market developments. We draw on available literature, legislation, reports published
by national authorities or independent bodies, and the most reliable and up-to-date quantitative data.
First-hand data has been collected through interviews with representatives from social partners, trade
union confederations and employer confederations with a seat at the major national body for social
dialogue, the Standing Council of Social Concertation, but also with sector trade unions and other rel-
evant new social actors. Government representatives were also interviewed.

Between September 2018 and February 2019, we conducted 13 interviews with the following partici-
pants (19 persons):

Organization/Institution Number of | Themes/Topics
persons
General Confederation of Portu- 2 General guide
guese Workers | CGTP-IN
General Workers’ Union | UGT 2 Idem
Confederation of Portuguese Indus- | 2 Idem
try | CIP
Portuguese Trade and Services Con- | 2 Idem
federation | CCP
Portuguese Confederation of Tour- 1 Idem
ism | CTP
Association for Combating Precari- 3 Precarious work/ PREVPAV; Bogus self-em-
ousness — Inflexible Precarious, Pl | ployment; self-employment and social rights
Precarios Inflexiveis
Deputy of BE 1 Electronic Platform based transports legisla-
tion
Union of Workers in Hotels, Tourism, | 1 Sector union — sector impacts
Restaurants of Northern Portugal |
STIHTRSN
Union of Commerce, Office and Ser- | 1 Sector union — sector impacts
vice Workers of Portugal |CESP
National Federation of Transport Un- | 1 Sector union — sector impacts
ions| FECTRANS
Office of Strategy and Planning in 1 Views on new forms of employment legisla-
the Ministry of Labour, Solidarity tion responses and role of social partners
and Social Security | GEP/MTSSS
General-Directorate for Employment | 1 Idem
and Labour Relations in the Ministry
of Labour, Solidarity and Social Secu-
rity | DGERT /MTSSS
Authority for Working Conditions| 1 Idem
ACT




The report proceeds as follows. In section 2, we map and explain the main legal reforms, first in relation
to labour and employment status and rights and secondly in relation to social protection reforms. In
section 3, our attention is focused on the role and views of social partners and relevant social actors
throughout the period under study. A distinction is made between their role and views regarding policy
measures supported by tripartite agreements within the Standing Council of Social Concertation and
those adopted by other processes of social dialogue at other levels. We examine as well the main ideas
of the social partners concerning new forms of employment, how adequate is current legislation and
the challenges ahead.

The section 4 is committed to an assessment of the labour market effects of the measures undertaken.
We examine the impacts in terms of the evolution of demographic trends and labour market partici-
pation, fixed term and very short term contracts, temporary agency work, dependent and ‘bogus’ self-
employment and digital platform workers.

1.1. Background

Since 2008, labour and social protection laws went through significant changes in conjunction with the
responses to the dramatic impact of the international crisis in Portugal and to new labour market and
social challenges arising from increasing competition and new technological developments. The emer-
gence of new business models in the country added to those challenges, namely via platform econom-
ics or on-demand economics.

Three distinct phases are to consider that corresponded to specific political cycles and economic and
labour market challenges: the first phaseof the emergence of the crisis and , from 2008 to 2010, under
the government of the Socialist Party (PS); the second phasef the escalation of the crisis and unem-
ployment, from 2011 to 2014, in conjunction with the austerity programme implemented by the centre
right coalition between the Social-Democratic Party (PSD) and Democratic and Social Centre (CDS), in
line with the Memorandum of Understanding on Specific Economic Policy Conditionality (MoU) ; and
the third phasessince 2015, of economic recovery, in conjunction with the first steps to turn the page
of austerity, implemented by a PS government supported by the left parties, i.e., by the Left Block (BE),
by the Portuguese Communist Party (PCP), and by the Ecologist Green Party (PEV).

These distinct phases did not configure a cumulative process of reforms. In some domains, they rep-
resented a turbulent and contradictory process (see section 3.). Between 2011 and 2015, during the

three years of Troika intervention (May 2011- May 2014) and until the end of its mandate in October

2015, the centre-right government PSD CDS implemented the measures foreseen by the MoU and
beyond, which represented a significant change in the labour and social legal framework. Notwith-
standing the transversal measures with impact in all forms of employment, such as the freezing of
minimum wage and blockade of collective bargaining, the successive amendments introduced signifi-

cant changes to the 2009 LC with direct implications in the regulation of the forms of employment and
associated rights, including to social protection (Campos Lima and Abrantes, 2016; OECD, 2017; ILO;

2018). As pointed by the most recent ILO report on Portugal: “At the onset of the latest global economic
recession, the legal framework favoured the use of temporary contiaatsifed the use of temporary
contracts, a situation that was reinforced by the reforms introduced between 2011 and 2013. Further
ease of the use of temporary contracts was accompanied by a decrease of employment protection for
permanent workers without leing to a change in the share of temporary workers among employees.
Thus, adjustment reforms reduced protections without benefit to employment or the labour market
(ILO, 2018:4)


file:///C:/Users/Miguel%20Lima/Documents/PAZ/Irec2014/2011-05-18-mou-portugal_en.pdf

In the new political cycle started in November 2015, the economic and social policies enacted by the
PS, especially the reversal of austerity cuts on wages, pensions and social benefits, and the upward
trajectory of the national minimum wage favoured economic and employment growth and a significant
drop in unemployment (ILO, 2018). The main priority of the government, a priority which has been
actively supported by the left parties, has been to promote labour law and social protection reforms
to tackle the problem of precarious work and enhance the rights of precarious workers. The measures
foreseen included limiting the use and duration and renewals of fixed term contracts (FTC) and tem-
porary agency work (TAW), reinforcing the combat to ‘bogus’ self-employment, extending social pro-
tection rights of self-employed ‘economically dependent’ and of self-employed in general.

The measures reinforcing the combat to ‘bogus’ self-employment and extending social protection of
self-employed ‘economically dependent’ (or not) — which are critical regarding new forms of employ-

ment —were at the centre of the parliamentary left deals and answered to important citizens initiatives
assembling precarious workers. Also the government launched an innovative programme — The Ex-
traordinary Programme of Regularisation of Precarious Employment Relationships in Public Admin-
istration (PREVPAP) — to combat precarious employment in the public sector and state owned compa-

nies. Social partners were consulted but these measures did not result from tripartite agreements.

On the other hand, the Government required that the measures, resulting from left parliamentary
commitments to limit the use, duration and renewals of fixed term contracts (FTC) and temporary
agency work (TAW), should be part of a tripartite agreement to negotiate with the social partners. The
Tripartite agreement oncombating precarious work and labour market segmentation and promot-
ing greater dynamism in collective bargaimg (thereafter called 2018 tripartite agreement) signed on
18 June 2018, comprised those measures, but also new measures reflecting compromises to secure
the support of employer confederations (Eurofound, 2018a) . The largest trade union confederation,
CGTP, opposed to those new measures — arguing they created new forms of precariousness —and did
not sign the tripartite agreement. Extending the trial period when hiring first job seekers and long term
unemployed and facilitating ‘very short term contracts’ were two of the most controversial new
measures.

The Law 93/2019% published on 4 September 2019, which entered into force on 1 October 2019, re-
flected the 2018 tripartite agreement. Left parties BE, PCP and PEV voted against this law. They ques-
tioned, among other, the amendments extending the duration of very short employment contracts,
and extending the probationary period for first-time jobseekers and long-term unemployed people
(Eurofound, 2018b). After the publication of the law, these parties asked the Constitutional Court to
review those two provisions on the grounds that they violate the principles of fairness and security at
work (Eurofound, 2019a; 2019b), a review that is still ongoing.

Platform economy added to the recent challenges. While platform linked individual transportation
businessas been subject to regulation (Law 45/2018 published on 10 August 2018), which generated
controversy (see section 3), other activities platform-linked did not receive the same attention from

! Tripartite agreement on Combating precarious work and labour market segmentation and promoting greater
dynamism in collective bargaining (Acordo para Combater a Precariedade e Reduzir a Segmentacdo Laboral e
promover um maior Dinamismo da Negociacdo Coletiva), Comissdo Permanente de Concertagdo Social/CES.
Available online in: http://www.ces.pt/storage/app/uploads/pub-
lic/5b2/7e5/2f6/5b27e52f6b180834433182.pdf

2 portuguese Government: Law 93/2019 of 4 September.
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the legislator. Trade unions organising workers in services, tourism, hotels and restaurants became
increasingly concerned about the deregulation induced by the widespread of food delivery platform
linked business



2. Labour and social law reforms (2008-2019)

2.1 Labour reforms and new forms of employment
2.1.1 The legal concept of employment contract

The first major labour law reform in this decade was implemented by the 2009 Labour Code (LC), ap-

proved by Law 7/2009. Despite significant changes in various domains in comparison with the 2003 LC

(Law ), the 2009 LC maintained the definition of the employment contract, as a contract “in which

a natural person undertakes, upon remuneration, to provide activity to another or other persons, within
an organization and under their authorifyaw 7/2009, Article 11).

According to 2009 LC the existence of an employment contract is presumed when, in the relationship
between the provider of the activity and the other(s) that benefit from it, some of the following char-
acteristics can be verified (Article 12, paragraph 1): the activity is carried out in a place belonging to or
determined by the beneficiary of the activity; the equipment and working tools belong to the benefi-
ciary of the activity; the activity provider complies with the start and end times of work determined by
the beneficiary; a certain amount is paid to the activity provider, as a remuneration; the activity pro-
vider performs management or leadership roles within in the organizational structure®. The successive
amendments to LC 2009, in the following decade, did not change the definition of employment con-
tract nor the presumptions of its verification.

Legal subordination constitutes the main criterion that distinguishes all forms of employment contract,
to which the labour law applies from other contracts, namely contracts for services with self-employed
persons performing work independently, which are regulated by civil law (Abrantes and Canas da Silva,
2016, 2017). Moreover, it is considered a very serious misdemeanour, attributable to the employer,
the performance of an activity with a formal appearance of a services contract under the typical con-
ditions of an employment contract (art. 12(2) LC).The Labour Procedure Code (Law 107/2009) regu-
lates the mechanisms and sanctions to comply with this rule, which have been reinforced in 2013 and
in 2017 with the explicit aim of combating ‘bogus self-employment’ (see bogus self-employment).

2.1.2 The modalities of employment contract

Since 2008, the change of regulations concerning the various forms of employment within the category
of employment contractias been significant. The range of measures include: alteration of valid rea-
sons for the use of temporary forms of employment and of their duration and renewals; introduction

of new types of employment contracts; and new rules on dismissals with focus on reducing employ-
ment protection (EPL) allegedly to combat labour market segmentation. The 2009 LC includes vari-
ous types of employment contracta the section ‘Modalities of employment contract’: open ended
contracts; fixed term contracts (of certain term or uncertain term); fixed term of very short duration;
part-time work; intermittent work; telework; temporary service commission work; and temporary
agency work. They were already regulated in the 2003 LC, with the exception of two: the fixed term of
veryshort durationand the intermittent work contract

3 The criteria to presume the existence of an employment contract remained almost identical to those of 2003
LC, with the exception of the last condition of ‘activities of management and leadership within the organiza-
tions’ that were added by the LC 2009.



2.1.2.1.Fixed term contracts changing regulations
9 Valid reasons for use of FCTs

In the last decade the regulation of fixed term contracts (FTCs) had significant changes with focus on
the valid reasons for their use; their duration and renewals; and workers compensation when FTCs
expire and severance pay (an issue we address in 2.1.1.2)

The 2009 LC allowed the use of fixed-term contracts (FTCs) in the same terms defined by the 2003 LC,
establishing that FTCs are only permitted to satisfy companies’ temporary needs and for the period
strictly necessary to fulfil such needs (Article 140 (1,2)LC). It maintained also the exceptions to this
rule, foreseen in 2003, allowing the use of FTCs for launching a new activity or starting up a new
company although limiting this later possibility to the companies of fewer than 750 employees
(art.140 (4a) LC). It also maintained as valid reasons for use of FTCs to comply with purposes of em-
ployment policies and for hiring workers seeking their first jodr long-term unemployedart.140 (4b)
LC).

In the new political cycle opened in 2015, the combat to precarious work was paramount of the ‘deals’
that sustained the support of the PS government by the left parties. These parties demanded re-
strictions to the exceptional possibilities of using FTCs, beyond temporary needs. The Labour Code
amendments set up by Law 93/2019 (art. 140 LC) restrict the use of FCTs for launching a new activity
or starting up a new comparty the companies of fewer than 250 employees (before 750); and elim-
inates the rule allowing the recruitment of first job seekerand long term unemployeevith basis on
FTCs for permanent company needs, with the exception of the case of very long term unemployed.
This exception, allowing to recruit on a fixed term basis the most vulnerable i.e. very long term unem-
ployed for activities of permanent nature did not get however the support of the left parties and gen-
erated mixed reactions among trade union confederatigas 3.)

I Duration and renewals of FTCs and TWA

The duration and renewals of fixed term contracts have been subjected to changes in opposite and
contradictory directions in the last decade, against the background of a persistent high proportion of
workers hired on the basis of FCTs. The Portuguese legislation defines two types of FTC: the FTGwith
a specified date of expiry (certain tern); and the FTC without a specified date of expiry (uncertain
term), which expiry date depends of the conclusion of a specific task or project.

Aiming to tackle the problem of widespread use of FTCs in Portugal, the 2009 LC reduced the total
duration of FTC with certain terfrom 6 to 3 years; and limited the FTC with uncertain termo a max-
imum duration of 6 years (art.148 LC). In contrast, in the years of troika intervention, the PSD/CDS
government imposed, unilaterally, amendments to the 2009 LC facilitating the use of FTCs, by allowing
two extraordinary renewals for FCTs after their maximum duration, first in 2012 ( Law 3/2012) and
again in 2013 (Law 76/2013). FTCs were subject to this regime of extraordinary renewals until the end
of 2016.

As part of the combat to reduce precarious work, the left ‘deals’ of 2015 envisaged to limit the duration
and renewals of FCTs. Law 93/2019 integrated these objectives, also in line with the 2018 tripartite
agreement, and established the reduction of the maximum duration of fixed-term contracts, including
renewals, from 3 to 2 years; and the total duration of renewals may not exceed the contract’s initial
duration. The maximum duration of uncertain termcontracts is reduced from 6 to 4 years. As regards

7



to temporary agency work, fixed-term temporary employment contracts became, as a rule, subject to
a maximum of six renewals.

9 Combating excessive use of FTCs - Excessive Turnover Additional Contribution

In line with the tripartite agreement 2018, Law 93/2019 added a provision (art. 55-A) to the Code of
Contributions for Social Security, establishing an Additional Contribution for Excessive Turnever be
applied to legal persons and natural persons with business activities, regardless of their nature and the
purposes they pursue, that in the same calendar year have an annual share of fixed-term contracts
higher than the respective sector average. The additional contribution rate is progressively applied
based on the difference between the annual number of fixed-term contracts and the sector’s average,
up to a maximum of 2 per cent. This measure took effect on 1 January 2020, but companies will only
start to pay the fee in 2021 because its implementation depends on provisions to determine the ‘sector
average turnover’, which will serve as a reference. (European Commission, 2019; Eurofound, 2019b).

I Trial Period

In line with the tripartite agreement 2018, the Law 93/2019 foresees a specific measure allegedly to
promote the integration of first job seekers and long term unemployed in open-ended contracts, by
extending their trial periodrom 90 days to 180 days (art.112 LC). Previously the trial period was 90
days for the generality of workers; 180 days for workers with special qualification and 240 days for
management staff and senior management. Left parties did not support this proposal that also gener-
ated mixed reactions among trade union confederations. They fear that extending the trial period
might generate perverse effects, increasing precariousness of people in vulnerable condition, once it
is extremely easy to terminate legally the contractual link without allegation of just cause, without
notice and without payment of any compensation (See section 3). The left parties, BE, PCP and PEV
voted against this measure and asked the Constitutional Court to review this provision.

2.1.2.2. New types of contracts: FTC with very short duration and intermittent work contract
9 FCTs with very short duration

The FTC with very short duratidna type of contract introduced in 2009 (art.142 LC- Law 3/2009) that
applies to casual work and it was only possible to use in agricultural seasonal activity or to carry out
during a tourist event. This type of contract is not subject to a written form, although obliging the
employer to communicate it to the competent social security department by means of an electronic
form. In 2009, the law established that its duration could not exceed one week — with a total duration
of contracts with the same employer not exceeding 60 working days in the calendar year. In the aus-
terity cycle of policies, an amendment extended its duration to 15 days and contracts with the same
employer to a maximum of 70 days per year (Law 23/2012). As we will see, this type of employment
contract offers less social protection in case of unemployment and sickness (see section 2.2).

The Law 93/2019 established two modifications: the extension of the duration from 15 to 35 days
maintaining the maximum of 70 days per year with the same employer; and the extension of their
scope beyond agricultural activities and tourism activities. These modifications generated controversy
and opposition from the left parties supporting the PS government, and mixed reactions from the side
of trade union confederations (see section 3).

I The intermittent work contract



The Law 4/2008 establishing the specal labour regime for artistic activitiéswas the first to mention
intermittent work (Article 8) as a modality of labour contract. With the 2009 LC, the scope of intermit-
tent work contractgArticles 157 to 160) is extended as it applies to any company that engages in
discontinuous activities of variable intensity, when parties agree that the work periods may be inter-
spersed by one or more periods of inactivity. This type of contract entails a contract of indefinite du-
ration comprising periods of work and periods of inactivity. The period of work cannot be less than six
full-time months per year, of which at least four months must be consecutive. During the period of
inactivity, the employee is entitled to a compensation in the amount established by collective agree-
ments or, failing that, to 20per cent of the basic salary payable by the employer. This regulation did
not change between 2009 and 2018. As we will see this type of contract offers less social protection
during the inactivity periods (see 2.2.).

The Law 93/2019 decreased the minimum period of work from six months to five months. This is an-
other controversial measure, insofar the period of inactivity — with low income and low social protec-
tion —is extended.

9 Regulating dismissals and reducing employment protection (EPL)

The legislation regulating dismissalstroduced by the 2009 LC simplified dismissal procedures to
speed up disciplinary cases, limiting the time for court dismissal claim, reducing the cases of mandatory
reinstatement and establishing a maximum of compensation, following legal disputes. Since 2011, the
amendments to 2009 LC, following MoU requirements, set up by Law 23/2012 and Law 27/2014 mod-
ified valid grounds for dismissals facilitating collective and individual dismissals. On the other hand, the
amendments set by Law 53/2011, Law 23/2012 and Law 69/2013 reduced severance payargeting
both workers in permanent and non-permanent contracts.

Previously, severance pay due in the case of dismissal for unsuitability, elimination of the position, and
collective dismissal amounted to a one month basic salary, per year of tenure, without ceiling, with a
minimum payment of 3 months irrespective of tenure (arts.366, 372 and 379 LC- Law 7/2009), which
provided a high level of protection of workers with short tenure compared with other countries (ILO,
2018). Law 53/2011 eliminated the payment of 3 month salary that benefited short tenure workers,
reduced the amount of severance pay to 20 days of basic salary per year of seniority, and introduced
a cap of 12 months penalizing workers with long careers. Laws 23/2012 and 69/2013 reduced succes-
sively the amount to the current 12 days of basic salary for each full year of seniority.

In turn, the amendments (Law 23/2012 and Law 69/2013) aligned the specific rules of compensation
for the expiry of fixed termontracts(arts. 345 and 346 LC) with the rules of severance payart. 366).
This change increased the amount of compensation due the expiry of fixed term contracts (FCTs) from
2 or 3 days per year of tenure (depending of the duration of the contract below or above six months)
to 18 days salary per year of tenure in the case of FCTs with certain term; and to 18 days (in the first
three years) or 12 days (in the subsequent years) in the case of FCTs with uncertain term (Campos Lima
and Abrantes, 2016; OECD, 2017; ILO, 2018). In the new political cycle initiated in 2015 the troika legacy

4 Amendments to this special regime were implemented in 2009 (Law 105/2009), in 2011 (Law 28/2011) and in
2019 (Law 22/2019).
9



in respect to this legislation was not questioned by the PS government and new measures envisaged
by tripartite concertation did not touch on the issue (see section 3).

2.1.2.3. TheExtraordinary Programme of Regularisation of Precarious Employment Relation-

ships in Public AdministratiqAREVPAP)

In the new cycle initiated in 2015, the PS government launched an innovative programme to combat
precarious employment in the public sector and state owned companies, to respond to the resurgence
of precarious forms reinforced by austerity policies (2011-2014) that imposed budgetary constraints
and restrictions on recruiting public sector employees on permanent/open-ended contracts. The Ex-

traordinary Programme of Regularisation of Precarious Employment Relationships in Public Admin-

istration (PREVPAP) launched by Law 42/2016 (art.25) and implemented by Law 112/2017 targeted
workers who perform functions corresponding to permanent needs, and subjected to hierarchical au-
thority, discipline or direction, without a ‘proper legal employment relationship’. It considered the fol-
lowing situations: FCTs prolonged beyond their term and FCTs without a valid reason for their use;
contracts of services for the performance of functions corresponding in fact to employment contracts
(full-time workers subjected to hierarchical authority and discipline of public services or entities); and
recruitment using active employment policy measures, such as the employment-insertion contracts to
meet the permanent needs of public administration. The PREVPAP encompassed three phases: the
first, mapping the incidence of temporary contracts in public sector; the second, the definition of cri-
teria and procedures of evaluation and the beginning of the implementation phase; and the third,
concerning the examination of workers’ requests and decisions by Bipartite Evaluation Committees
(CABs), and integration of workers in respective services (Campos Lima, 2018). The third phase of
PREVPAP was recently completed, but with challenges to its full implementation in some critical areas,
such as education and research, namely concerning the integration of researchers that perform per-
manent functions in adequate employment relationships (see section 3).

2.1. 3. Economically dependent, without
tionships?

The 2009 LC considers implicitly the ‘economic dependence’ of the provider of the activity (i.e. the
employee) from the beneficiary of the activity (i.e. the employer) as a feature of the legal definition of
employment contract and presumptions of its existence (arts. 11 and 12 of LC). And it establishes im-
plicitly that ‘economic dependence’ is not a sufficient condition to define a contract as an employment
contract. Legal subordination is the key element. However, Portuguese legislation considers also situ-
ations of economic dependence without legal subordination, which are outside the scope of the em-
ployment contracts, but in relation to which certain labour rights and regulations are specified by the
2009 LC and by the specific Law 101/2009 (Abrantes and Canas da Silva, 2016, 2017).

In the first case, Article 10 of 2009 LC extends some rights — personality, equality, non-discrimination

|l egal

and occupational health and safety rights — to ‘situations in which work is performed by a person for
anotherwithout legal subordinationwhere the provider of work is to be considered in the economic
dependence of the Db.amvhile thésecprodsions themrkticallylmey engoenpassv i t vy’

service contracts with self-employed or service providers economically dependent, the concept and

5 This provision was already in the 2003 Labour Code (Law 93/2003, art.13) but with a slightly different formu-
lation, applying to the situation of contracts for the provision of woskthout legal subordination with ‘eco-
nomically dependent’ providers.
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measure of economic dependency is not explicit in the law. The second case of ‘economically de-
pendent work without legal subordination’ refers to the specific regulation, approved by Law
101/2009, establishing the ‘legal regime of work at home” (trabalho no domicilio). This regime is clearly
distinct from the telework employment contract (that implies juridical subordination) and corresponds
to an old type of ‘informal’ employment relationship that was often used in traditional manufacturing
sectors like the textile.

2.1.4. Comb a-employgnent dndbpyosd’ sel f

The main issue of combat against bogus self-employment has been to examine the nature of the rela-
tionship under contracts of services, allegedly as independent work, inquiring to what extent it meets
the criteria defining an employment contract. Self-employed workers in service contracts may benefit
from some rights (see 2.1.2.) but they are excluded from many other including the right of collective
bargaining or the right to strike that are closely linked to the notion of employment contract and legal
subordination. Over the years ‘hiring’ self-employed workers to perform tasks under de factocondi-
tions of an employment contract (2.1.1.), but under the legal conditions of self-employment, became
attractive to employers because of inexistent dismissal costs and almost inexistent burden with social
security contributions until recent years (see section 2.2). While this practice has been considered a
very serious misdemeanour attributable to the employer (art.12 (2) LC), the mechanisms to secure
compliance with the law were not efficient enough to tackle the problem until 2013. Doubts on the
application of this legal mechanism led to several attempts by the Supreme Court of Justice to clarify
the distinction between employment contract and self-employment arrangement (e.g. rulings on 16
January 2008, 21 January 2009, 9 December 2010 and 12 September 2012) (Perista and Baptista,
2017).

The new legislation that came into force in 2013 (Law 63/2013) to combat ‘bogus’ self-employment —
in the height of the austerity period —reflected to a large extent the unprecedented Citizens Legislative
Initiative® (project law 142/XIl — Law against Precariousnessith focus on combating precarious la-
bour, based on a petition signed by 35 000 citizens. This initiative was strongly influenced by social
movements against precarious work (Campos Lima and Artiles, 2013) and in particular by the ‘Associ-
ation for the Fight against Precariousness - Inflexible Precarious’’ (thereinafter called Inflexible Pre-
carious), a social movement engaging a large number of temporary workers. The Law 63/2013 intro-
duced a judicial procedure to assess the nature of contracts (of services and employment) and to
requalify “bogus self-employment” as an employment contract, giving to the Authority for Working
Conditions (ACT) the duty to act in these situations, without the worker having to confront the em-
ployer. The ACT notifies the employers and forwards the case to the Public Prosecutor's Office if the
employer does not proceed to the immediate regularization.

In the new political cycle initiated in 2015, new measures set by Law 55/2017 improved the legal re-
gime governing the recognition of the existence of an employment contract, established by Law no.

63/2013and extended the procedur alempé olyameing ms ttoo ad ¢ m

undeclared work, includinfalse interngips and false volunteer wofkmending Law 107/2009 and
the Labour Procedure Code/Decree-Law no. 480/ 99).This new law introduces a protection mechanism

& According to the Portuguese Constitution (art. 147) and Law 17/2003 the citizens' right to legislative initiative
is exercised through the presentation to the Assembly of the Republic of bills signed by at least 35 000 citizens.
7 In Portuguese ‘Associacdo de combate a precariedade-Precarios Inflexiveis’.
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that prevents employer attempts to dismiss the employee as soon as the ACT starts the process. Sev-
eral other amendments reinforce the role of ACT and the Public Prosecutor's Office. The dialogue with
activists of social movements, such as the Inflexible Precarious was an important played an important
role (see section 3.).

2.1.5 Digital platforms and fornef employment:

Legislative measures with focus on digital platforms are very recent in Portugal. Uber entered in Por-
tugal in 2014 and only in November 2018 came into force the Law 45/2018 of 10 August 2018 regulat-
ing the activity of electronic transport platforms such as Uber (US), Cabify (Spain) and Taxify (Estonia)
active in Portugal. Previous decision from Lisbon central court in April 2015, a court of first instance,
decided in favour of Antral, an association of taxis, a precautionary measure filed against Uber, deter-
mining, among other measures, the cessation of the company's activity. The decision ended up having
few practical effects, and the activity in question continued to be exercised in Portugal. At the end of
2017, the decision was confirmed by the Lisbon Court of Appeal (Carvalho, 2018). The Law 45/2018
was approved, following many months of parliamentary discussion and clashes with the taxi sector,
concerned with competition and social dumping. More than the employment status of the drivers and
their labour rights, what gained momentum in the public sphere, following the prolonged protests of
taxi owners and drivers, was the issue of unfair competition (see section 3).

Law 45/2018 establishes the Legal regime for individual and paid passenger transport iohdeacter-
ised vehicles based on an electronic platf¢hererein after referred to TVDE®), and also the legal
regime ofelectronic platformshat organize and make available to the interested parties that mode of
transport (Art.1. (1 and 2)). The activity of TVDE operatdiias to be exercised in the Portuguese terri-
tory by legal persons (collective persomgjo carry out the activity of transportation of passengeesd
which activity has to be subject to licensing (art.2 (1)). TVDE operators are ‘partners’ of electronic plat-
forms. The drivers are at the service of TVDE operators and not at the service of platforms (art.2. (3)).

Platforms are defined by the law as electronic infrastructures owned or under exploitation of legal
persons that provide, according to a business model of their own, the intermediation service between
users and TVDE operators adhering to the platformX@)ytThis definition qualifies the platform op-
erator as performing a merely intermediary serviceetween the TVDE operatasnd the user(art.16),
which contradicts the meaning of European law that establishes the responsibility of platforms as
transport companies. The Portuguese law establishes, however, that platforms share responsibility
(with TVDE operators) for the punctual obligations arising from the contract with the users (art.20 (1)
(Carvalho, 2018).

Nevertheless, the absence of a clear definition, beyond the intermediation role of platforms, has im-
plications in the regulation of forms of employment and responsibility of platforms in that regard. In
fact, while the law defines the responsibilities of platforms regarding the users, it does not define re-
sponsibilities of platforms regarding the drivers, with the exception of working time control. Platforms
information systems have to register the drivers working times and the compliance with the driving

8 From the Portuguese title of the law 25/2018 ‘Regime juridico da atividade de transporte individual e
remunerado de passageiros em veiculos descaracterizados a partir de plataforma eletrénica’.
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time and rest time envisaged by the law (art.20 (3)). According to the law platforms Uber, Cabify and
Taxify will pay 5 per cent in taxes for each trip°.

The TVDE operatorsnd the drivers(registered by an electronic platform) shall conclude a written
contract signed by both parties. According to Law 45/2018 (art.10) this contract can be qualified as an
employment contract, in application of article 12 of the Labour Code. In line with this presumption,
the law defines that the equipment and instruments of work are all those belonging to the beneficiary
(TVDE operators) or exploited by the beneficiary or any other type of lease (Article 10 (11)). The work-
ing time regime for the drivers in TVDE transport activity follow the same regulations that apply to
employees engaged in mobile transport activities (Decree Law 237/2007) or to the working time re-
gime for independent drivers (Decree Law No. 117/2012), depending on the type of contract in force
between the parties (Article 10 (12)) (European Commission, 2018). TVDE drivers, who will need to
hold a Category B driving license for more than three years, also have to complete a compulsory train-
ing course, which will be valid for five years.

2.2 Social Protection: legal changes and new forms of employment
2.2.1. Workers in standard and netandard forms of employment

Social protection provisions of workers in standard and non-standard labour contracts are defined by
the general regime of social protection. Full time and part time employees, in opened ended or fixed
term contracts, temporary agency workers, casual and seasonal workers, and paid trainees are all, in
principle, fully covered by the wide range of existing benefits: healthcare, sickness, maternity/pater-
nity, preretirement and old age pensions, survivors pensions and death grants, unemployment bene-
fits, social assistance, long-term care and invalidity benefits, and accidents at work and occupational
injuries benefits. However, as the eligibility criteria to access to some of the benefits is conditional to
a period of work of at least six months —as it is the case for requesting sickness benefits —some workers
with temporary contracts may be left out. Furthermore, some benefits — as it is the case, among other,
of maternity/paternity and sickness benefits — explicitly exclude workers with contracts of very short
duration, i.e. contracts lasting up to 15 days (Perista and Baptista, 2017).

In this decade the most significant changes concerned the legal framework of protection against un-
employment risks. The Portuguese unemployment protection system comprises a set of monetary
benefits: the unemployment insurance (Ul), a benefit proportionate to the income that precedes un-
employment, with a guarantee period; and the unemployment assistance (UA) that corresponds to a
means-tested lump-sum benefit, with a guarantee period less demanding than the UI'°, The reform of
the system (Decree Law 220/2006; Ordinance 8-B/2007) on the eve of the international crisis intro-
duced a number of measures with impact on the duration of benefits and on the eligibility conditions,
but did not touch the basic foundations of the system designed to protect, exclusively, against the risks
of unemployment, the dependent workers or wage earners in a formal employment relationship. At
the same time, this reform had limitations regarding the protection of risks of wage earners, in partic-
ular young people, those in precarious jobs, and long duration unemployed (Silva and Pereira, 2012).

% The first version of the law had been approved by the Parliament in April, but subsequently vetoed by Presi-
dent of the Republic, who saw the law to be an imbalanced treatment disfavoring taxi drivers. One of the major
changes in the legal document has been the stipulated tax contribution, which has risen from between 0.1% to
0.2% to 5%.
10 In addition to the initial UA, it is possible to qualify for a subsequent UA once the Ul is completed, provided
that the condition of resources is verified.
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In fact, to be eligible to Ul required 450 days of work with contributions for social security in a period
of two years, limiting the coverage of various categories of workers. Furthermore, the reform intro-
duced new criteria for the calculation of the duration of the period of Ul, combining age with the length
of contribution career.

When the economic crisis and unemployment and social crisis escalated, the Employment Initiatives
of 2009 and 2010 defined temporary measures, among which the amendments to the unemployment
protection regulations (Decree Law 68/2009 and the Decree-Law 15/2010) extending the period during
which claimants were entitled to receive unemployment insurance (Ul) and unemployment assistance
(UA) and increasing the coverage of Ul by reducing the number of days a claimant must have worked
to be eligible. However, in the context of the 2010 turn to austerity, the temporary protective
measures were withdrawn and additional changes were set up (Decree-Law 72/2010), this time reduc-
ing the Ul amount by limiting it to no more than 75 per cent of the net amount earned during the
claimant’s previous job (instead of the previous maximum of 65 per cent of gross earnings) and to no
more than three times the value of the social support index (IAS?). In addition, it lowered the level of
wage beneficiaries had to accept for job offers or to lose the Ul (Campos Lima and Abrantes, 2016).

In 2012, the package of measures foreseen by the Troika MoU represented a substantial changes in
the unemployment benefit regime: reduction of maximum duration of Ul; reduction of the amount
paid for Ul; decreasing the necessary contributory period to access unemployment insurance; and ex-
tension of eligibility to clearly-defined categories of self-employed workers (see section 2.2.2). Under
the Law 64/2012 the maximum amount of the Ul decreased from 1.258 to 1.048 euros, with a reduc-
tion of 10 euros after a period of six months of daily benefit. The duration of the Ul benefit was reduced
from 24 months to a maximum duration of 18 months. The new law required a period of two years of
contributions to be entitled to such duration. The additional extension of duration depends of the
length of previous working period, and the maximum envisaged — 26 months —applied only to workers
aged over 50 years with a minimum of 20 years of contributions.

This law included a positive measure to extend the coverage of Ul by reducing the necessary contrib-
utory period to access Ul from 450 days to 360 days, benefiting slightly fixed term contracts. Never-
theless, the law continued to be restrictive in relation to fixed term contracts with short and very short
term duration. Moreover, the reduction of the duration of Ul combined with the escalation of long-
term unemployment during this period resulted in the decrease of the proportion of unemployed re-
ceiving any kind of benefits (unemployment benefits or social benefits). The percentage of unpro-
tected people in unemployment increased from 38 per cent in 2008 to 57.2 per cent in 2016 (Campos
Lima and Abrantes, 2016).

In the new political cycle, the Decree-Law 53-A/2017 of May 2017 softened the unemployment benefit
cuts, by restricting the 10 per cent reduction in the amount of unemployment benefit after 180 days;
applying this reduction only to benefits higher than €421.32 (the value that corresponds to the Social
Support Index, IAS). It also established that unemployment benefit cannot be lower than the IAS. Even-
tually, the Budget law for 2018 eliminated the 10 per cent cut in the amount of unemployment benefit
after 180 days (Article 122, Law 114/2017). Moreover, in 2016 it was created an extraordinary social
benefit for long-term unemployed, to be allocated to the unemployed enrolled in the general social
security scheme, for whom the period for granting the social benefit has expired. This extraordinary
social benefit (means tested) is allocated over a period of 180 days and takes the form of a monthly

11 The social support index (IAS) was in 2010 €419.22 per month.
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amount equal to 80 per cent of the amount of the last paid social unemployment benefit (Article 80,
Law 7- A/2016).

2.2.2. Selemployed

Self-employed persons have been entitled to social security provisions in case of sickness, maternity,
occupational diseases, invalidity, old-age and death. Until 2012 protection against unemployment risks
did not apply to them, but only to employees. Another significant difference between self-employed
persons and employees has been related to healthcare and sickness cash benefits. In general, the pe-
riod of absence for conceding sickness benefits to the self-employed has been 30 days, while for em-
ployees it has been 3 days; furthermore, the maximum period for getting this allowance has been 365
days, while for employees it has been 1,095 days. The self-employed also do not have the same rights
in relation to care and long-term care opportunities. They are not been entitled to the child care ben-
efit, to the benefit for the care of grandchildren and to the benefit for the care of disabled or chronically
ill children. Provisions in case of maternity/paternity and the access to pensions are less prone to rel-
atively disfavour the self-employed as is also the case in the provisions for invalidity, accidents at work
and occupational injuries (Cabrita et al, 2009; Perista and Baptista, 2017).

Although until 2012, self-employed have been excluded of unemployment benefit provisions, some
steps in that direction have been taken, configuring the emergence of a third “in-between” category
between employees and self-employed (Eurofound, 2017) i.e. the “self-employed economically de-
pendent” (Silva e Pereira, 2012; Perista and Baptista, 2017). The first step although not explicit, was
set up by the Law 55-A/2010 (state budget 2011) that amended the Contribution Code (Cédigo dos
Regimes Contributivos do Sistema Previdencial de Seguranga Social - Law 110/2009) in relation to the
regime regulating self-employed persons. The Law (article 140) defined the concept of ‘contracting
entities’ as those legal collective or individual business entities who benefit from the provision of ser-
vices by self-employed persons. The amendment to this article set two new conditions: that these
contracting entities benefit from ‘at least 80 per cent of the total value’ of the self-employed worker’s
yearly activity; and that services provided to companies of the same economic group are considered
in the same contracting entity. That being the case, the code defined that contracting entities, had to
pay 5 per cent of contributions to social security, as before.

Therefore, despite an implicit recognition of the situation of ‘economic dependency’ of this subcate-
gory of self-employed people, no consequences were taken in terms of the increasing responsibility of
contracting entities through the payment of higher contributions for social security. Furthermore, the
new formulation was not immediately translated into the implementation of measures entitling this
subcategory of workers to protection against the risks of unemployment. That objective would be later
included in the MoU of May 2011 with Troika (Silva e Pereira, 2012; Campos Lima and Abrantes, 2017).
The new legislation from 2012 and 2013 (Law 65/2012 and Law 12/2013) defined the access to access
to unemployment benefits is limited to self-employed workers who are economically dependent or
who earn their income through a registered business of their own or possess an individual commercial
establishment. Thus the self-employed who do not perform 80 per cent of their yearly activity for the
same entity do not have access to the unemployment benefit. Those performing 80 per cent of their
yearly activity for the same entity or who earn their income through their registered business must
have completed a record of contributions of 720 days in the previous 48 months compared to the
record of 360 days in the previous 24 months applicable to most employees (Perista and Baptista,
2017).
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The extension of the unemployment benefit to the subcategory of ‘economic dependent’ self-em-
ployed, did no translate into any legal change of the Contribution Code requiring the increase of con-
tributions of contracting entities to social security, that remained at the level of 5 per cent. In this
sense, contracting entities/employers could continue to benefit of lower labour costs by ‘hiring’ per-
sons in these conditions compared with  hiring them in labour contracts (standard or non-standard),
this time transferring the burden to the social security system. Furthermore, in addition, the article
140 of the Contribution Code was again modified (Law 83/2013 — State budget 2014), this time adding
— to the condition of 80 per cent of income provided by the same contracting entity (Law 55-A/2010)
— a measure limiting its scope by establishing that the quality of the contracting entity is determined
only in respect of self-employed persons that have an annual income obtained by providing services
equal to or greater than six times the value of IAS - currently meaning at least €2,515.32 (Perista and
Baptista, 2017).

In the new political cycle initiated in 2015 the change of the regime of contributions of the self-em-
ployed and improvement of respective social rights was one of the important commitments. The
change foreseen has been is profound: it is in practice a new regime and a new framework of social
protection. The Decree- Law 2/2018 defined new rules for Social Security contributions made by self-
employed workers and entities that hire self-employed workers. It redefines the conditions of eco-
nomically dependent work - perform 50per centof their yearly activity for the same entjtiy lowers
the workers contributions to social security from 29.6 per cent to 21,4 per cent while employers con-
tributions will vary from 7 per cent to 10 per cent (previously 5 per cent). All self-employed workers
will pay a fix contribution of 20 euros per month to maintain the continuity of their integration in social
security and benefit from all correspondent provisions. There will be a minimum value of 20 euros for
the worker to remain in the system, but the logic now is to ensure the continuity of the contribution
career and access to social benefits. Taxes will be based in real income, and the amount payable in
each month is directly derived from the average income obtained in the previous quarter. The new
rules take effect in early 2019.1?

In addition the Decree Law 53/2018 — reduced the period of absence for conceding sickness benefits
to self-employed workers from 30 to 10 days (closer to the regime of contractual work); and extended
to them maternity and paternity cash benefits for children assistance. As to the regime of unemploy-
ment benefit for the self-employed ‘economically dependent’ the record of contributions to access to
Ul will be equal to the one of contractual workers - 360 days in the previous 24 months.

12 Interview 1 and http://www.precarios.net/recibos-verdes-finalmente-um-primeiro-passo-verdadeira-se-
guranca-social-artigo-le-monde-diplomatique/
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3. The role and views of social partners and relevant actors

3.1 Social Dialogue, tripartite concertation and new challenges

The economic and political periods identified (Section 1) corresponded to divergent political orienta-
tions concerning labour and social measures (Section 2), and to contrasting strategies of governments
concerning the involvement of social partners in the definition and implementation of policy measures.
In the first period (2008 to 2010), the reforms promoted by the PS government were strongly based
on tripartite concertation supported by the Portuguese Green Paper on Labour Relations P86
nelas, 2006). These reforms, including the reform of labour legislation set up by the 2009 LC, were
based on the 2008 tripartite agreement (CES, 2008), signed by all the social partners with the exception
of CGTP-IN, the most representative trade union confederation. For this confederation some of the
positive measures of the agreement, such as the limitation of the duration of fixed term contracts,
were not enough to compensate the negative ones such as the increasing flexibility of dismissals and
working time (Campos Lima and Naumann, 2011). Eventually, the tripartite agreement signed on
March 2011 (CES, 2011) — not implemented during the PS mandate — anticipated some of the measures
of the MoU signed in May 2011 by the interim government of the PS, in particular regarding the re-
duction of severance pay.

In the second period (2011-2015), the reforms promoted by the centre right coalition PSD/CDS and
aligned with the requirements of international institutions were either based on tripartite concertation
‘under the shadow of troika’, or based on government unilateralism in detriment of labour. The result
of such concertation was the tripartite agreement signed in January 2012, integrating basically MoU
measures (and beyond), which favoured undoubtedly the employers’ and government’s goals, repre-
senting mostly a zero-sum game penalising labour (Campos Lima and Abrantes, 2016). This package
encompassed, among other, the following measures: facilitating dismissals, encouraging temporary
work and reducing the duration and amount of unemployment benefits, while extending its coverage
to self-employed workers under specific conditions (see Section 2). In addition it promoted the indi-
vidualisation of working time (bypassing collective agreements) and weakening collective bargaining
institutions. In the final phase of this period, in September 2014, the government and social partners
signed an agreement increasing the minimum wage, which had been frozen during three years.

The period initiated in November 2015 with the PS government supported by the left parties, now in
the last year of its mandate, constitutes a unique period. For the first time in the history of Portuguese
democracy, a PS government sought to articulate in one hand the commitments with the left parties
regarding social and labour issues with, on the other hand, possible compromises with the social part-
ners. Such articulation has been a complex challenge, insofar political agendas (government and left
parties) and social partners’ agendas (trade union and employer confederations) were not entirely
convergent. In some issues, related in particular with overcoming troika legacy in the area of labour
legislation, the room for convergence with employer confederations has been narrow. This complex
challenge has been in the centre of the debates preceding the revision of labour legislation, as we will
see.
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The program of the PS government (2015 -2019) and the social dialogue

The program of the XXI government (2015-2019) enounced the purpose ‘t0 sustain a consistersgenda
of change in a strong commitment to resume the dynamism of social dialogue at all levels, from g
concertation to collective bargaining at sectoral and company level, as opposed to the marginaliz
and disrespect that characterized the lastg r s . ’

The program goals included: updating the minimum wage; tackling precarious employment and com-
bating the excessive use of short-term contracts, bogus self-employment and other atypical forms of
work; reinforcing regulations and amending the rules of social security; promoting the extension of col-
lective agreements to secure inclusiveness and overcome the breach of collective bargaining dynamics
and coverage; combating individualisation of labour relations — in particular, on working-time arrange-
ments, through referring their regulation to the sphere of collective bargaining; and unlocking collec-
tive bargaining in the public sector on wage and working-time issues that have been unilaterally
changed.

The program was explicit about tripartite concertation, expressing its commitment to two goals: pre-
senting a proposal at the Standing Committee for Social Concertation (CPCS) on an annual monthly in-
crease in the minimum wage (from 2016 to 2019); proposing a medium-term strategy to foster com-
petitiveness and social cohesion, connecting economic, taxation, income, employment and social pro-
tection policies and negotiating it with the social partners (Campos Lima, 2017b).

Following the tripartite agreement, signed in 2016, with focus on the minimum wage increase, two
tripartite agreements were concluded respectively in 2017 (CES, 2017) and 2018 (CES, 2018). These
agreements were prepared with basis on the evaluation of labour market and social trends prepared
by the Portuguese Green Paper on Labour Relations 0§, 2016). While all the four employer
confederations, the Confederation of Portuguese Industry (CIP), the Portuguese Trade and Services
Confederation (CCP), the Portuguese Tourism Confederation (CTP) and the Portuguese Confederation
of Farmers (CAP) signed the two tripartite agreements, the trade union confederations CGTP and UGT
have had mixed reactions. CGTP did not agree with part of the measures foreseen and increased the
pressure to reverse legal provisions not only from the so called ‘troika period’ but also from precedent
periods. UGT signed both agreements estimating that the positive measures foreseen compensated
for the less positive ones.

The measures envisaged by the 2018 tripartite agreement, aiming at introducing changes in labour
legislation, resulted to a great extent from the government program and respective commitments with
the left parties, in particular to limit the use and duration of fixed term contracts and temporary agency
work and to promote these workers’ rights; but included also measures neither supported by the left
parties, nor by the largest trade union confederation, the CGTP. The divergence has been about two
measures that rose concern on the grounds that they risk the emergence of new forms of precarious-
ness: the extension of the duration of ‘fixed term contracts of very short duration’ and the possibility
of their use beyond agriculture and seasonal touristic activities; and the extension of the trial period
(for the double), when recruiting first job seekers and long term unemployed. In addition, the envis-
aged creation of an additional social security contribution due to excessive turnover, to be applied to
companies which in a given year have an excessive volume of fixed-term employment, above the av-
eragein the sector, generated also controversy. Scepticism about this measure relates with the criteria
penalising only companies using fixed term contracts above the averagenhat is seen as giving too large
discretion to companies and, consequently, as a risk for reproducing sectoral patterns of precarious-
ness (Interview CGTP; interview PI; interview CESP). Last but not least, another divergence is about the
possibility foreseen by the tripartite agreement of implementing working time accounts, outside the
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collective bargaining framework, with basis on referenda at company level organised by employers,
attributing a mere role of surveillance to trade unions and workers representatives (Campos Lima and
Perista, 2018).

The trade union confederation UGT, that signed the agreement, argued that the positive measures
compensated the risky of the controversial ones that responded to employer confederations concerns.
Besides, this trade union confederation estimates that these risks can be prevented with effective
monitoring. On the other hand, the employer confederations insisted on the implementation of the
supra mentioned two controversial proposals as a condition to accept the measures resulting from the
‘left deals’. To secure this trade-off, the government risked losing support of left-wing parties and to
rely on right-centre parties to pass the legislation implementing the tripartite agreement. In fact, the
Law 93/2019 resulting from the tripartite agreement passed with the favourable votes of the PS, the
abstention of centre right party PSD and the opposition of all left parties.

3.2 Social Partners and policy makers’ views on new forms of employment, labour and
social protection

The content of a total of eight interviews will be explored in this section.
Our focus here will thus be on:

9 The five interviews with social partners:

- three with the most relevant employers’ organisations: Confederation of Portuguese
Trade and Services (Confederacdo do Comércio e Servicos de PairtcP); Confedera-
tion of Portuguese Industry (Confederagdo Empresarial de Porty@#®); and Confedera-
tion of Portuguese Tourism (Confederagdo do Turismo de PortygaP);

- two with the existing trade union confederations: General Confederation of Portuguese
Workers (Confederacadseral dos Trabalhadores Portugueségersindical Nacional,
CGTP-IN); and General Union of Workers (Unido Geral dos Trabalhadoy&ssT).

I The three interviews with policy makers:

- General-Directorate for Employment and Labour Relations (DirecdeGeral do Emprego e
das Relagdes de Traba)ERT) of the Ministry of Employment, Solidarity and Social
Security - General Director;

- Strategy and Planning Office (Gabinete de Estratégia e Planeamer@éP) of the Ministry
of Employment, Solidarity and Social Security - General Director;

- Authority for Working Conditions (Autoridade para as Condi¢cdes de Trabah@T) - Gen-
eral Inspector.

The statements collected during the interviews will be complemented with inputs from relevant
Opinions issued by the social partners within the framework of the policy debate on these topics.

Our approach in this section will be to highlight only the most relevant topics covered by the re-
spondents.
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3.2.1.Impact of new/norstandard employment formsn labour law

The non-standard forms of employment covered by the NEWEFIN research cannot be considered, in
the view of all respondents, as ‘new’ in Portugal.

Temporary (short-term) contracts, temporary agency work, self-employment and (even) digital plat-
form workers are forms of employment regulated by law, having even deserved particular attention in
recent years, as detailed in section 1.

The situation of digital platform workers though asks for specific consideration. Even though this is not
completely ‘new’ — many interpreters, graphic designers, among others, have been working through
digital platforms, via contact centres (as mentioned namely by UGT and CCP) -, recent developments,
such as UBER and UBER Eats, pose specific challenges and assume diverse business models and char-
acteristics (when compared with other existing platforms, as stressed by policy makers, GEP in partic-
ular).

The public debate and the legal approach so far have focused on the economic activity regulation (as
stressed by the trade unions’ confederations as well as by CCP) and on issues about unfair competition
(as stressed by CIP). Conversely, the protection by labour law of workers in this transportation digital
platform is still to be properly and sufficiently addressed (according to UGT) and little is known on the
actual labour status of these workers: part of them will be genuine independent workers, other part
will be bogus self-employed, some others will be employees (as mentioned by UGT, CGTP-IN, and CTP).

As highlighted by UGT (as well as by the policy makers), the definition of a concept of worker covering
these new realities is required so that they can be covered by labour law. And a new concept of worker
and the new forms of employment will impact on new forms of business organisation, namely in terms
of dematerialisation.

Furthermore, concerns with the impact of digitalisation on the business fabric were expressed by all
employers’ organisations. The fast and increasing digitalisation of the economy, including of the tour-
ism sector, may lead to new business forms and new models of industrial relations, not aligned with
the existing Labour Code, still anchored on a traditional and static view on the labour realities (CCP,
CTP).

The policy makers interviewed recognised the existence of ‘grey areas’ in labour law, namely in relation
of the heterogeneity of profiles of independent workers and digital platform workers (still largely un-
known, as stressed namely by DGERT). They also acknowledged the persistence of problems in terms
of implementation and effectiveness of legal regulations, associated to the need for increased surveil-
lance and regulation of labour relations. In parallel, the policy makers highlighted the importance of
the recent initiatives, such as the recent law regulating the operation of UBER (in particular its article
on the presumption of employment contract but also the legal requirements on the training and the
working time of the drivers), and the 2018 tripartite agreement.

3.2.2.Impact of new/norstandard employment forms on social security protection of workers

Also in terms of social security protection, the situation of digital platform workers is considered as
asking for specific consideration. As stressed by the UGT, the definition of a concept of worker covering
these new realities would be required so that these workers could be covered by social security.

20



The workers in the other non-standard employment forms under consideration are thought by the
respondents to be protected by social security legislation.

The recent changes in the contributory code for independent workers (see section 2) and their impacts
on their respective coverage by the social security system deserved specific attention in the interviews,
including by the policy makers.

A general agreement on this legal diploma, namely considering the increased protection provided to
these workers, the approximation between real income and contributory effort, and the greater share
of that effort between the worker and the contracting entity, is expressed by the UGT.

The CGTP-IN also voices a general agreement, particularly noticing as positive the improved social pro-
tection rights in case of illness and parenthood as well as the contributions being made on the basis of
the actual income; though, this trade union confederation disagrees on the enlargement of unemploy-
ment protection to self-employed with corporate activity or to members of the statutory bodies of
legal persons.

Conversely, all the employers’ organisations view as negative developments the increase in the contri-
bution rates for employers resorting to self-employed workers, and in the financial and bureaucratic
costs for companies.

The CIP shows particularly against the recent changes that, in their opinion lead to a forced and unjus-
tified miscegenation and approximation in the social rights of self-employed and employees, thus ex-
pressing a strong disagreement and rejection of issues such as: the enlargement of the concept of
contracting entity; the increased costs and contribution rates for the contracting entities; the increased
bureaucratic burden for independent workers; and the reduction in the exemptions in terms of con-
tributions for independent workers.

Concerns and uncertainties about the real impact of the new legal regulations were voiced by several
respondents (UGT, CGTP-IN, but also CCP) namely regarding the reduction or the increase in the con-
tributions of the independent workers. Concerns were also expressed regarding their potential effects
on the reconfiguration of precariousness and false employment status, i.e. the conversion of (bogus)
independent workers into (bogus) self-employed without employees or (bogus) sole proprietorships®3,
as a way of getting around the law in this area.

The fight against bogus self-employment is explicitly assumed as a priority in the intervention of the
policy makers interviewed, the ACT in particular. The increase in the number of labour inspectors and
the improved intercommunication and data cross-checking among the labour inspection and the tax
and social security systems are also mentioned as foreseen developments that will favour the prose-
cution of this objective.

The legal limitations to term contracts introduced in the 2018 tripartite agreement were also discussed
during the interviews.

The enlarged legal possibilities to resort to very short-term contracts and the increased duration of
these contracts are viewed as very positive by the employers’ organisations, namely by the CCP and

13 A note should be made here on the fact that the statistical data analysed in section 4 do not allow for the
distinction between independent workers (those who are covered by this legal diploma) and self-employed
without employees or sole proprietorships.
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the CTP, especially given the seasonal nature of the work and the activity picks in sectors such as tour-
ism and complementary trade and service activities in touristic areas (similarly to agriculture).

Although considering that the final version of the agreement did not fully met their expectations, the
UGT considers the limitations to term contracts as a positive outcome in terms of reducing legal pre-
cariousness as well as to fight against illegal term contracts.

The reduction in the number of term contract renewals allowed by law and the improved capacity of
the Labour Inspectorate in this area are also recognised as positive by the CGTP-IN.

However, a matter for disagreement between the two trade union confederations refers to the intro-
duction of the extraordinary contribution by employers due to excessive turnover. While this is viewed
as a positive development by the UGT, the CGTP-IN considers that this measure legitimates the exist-
ence of a certain proportion of term contracts (always very high when considering the average in the
respective sector) and tolerates the remaining via the payment of that contribution, disregarding the
admissibility of the term contracts.

The increased duration of the probation period and the enlarged legal possibilities to resort to very-
short term contracts were among the other reasons why the CGTP-IN did not subscribe this tripartite
agreement and firmly rejects the law proposal under discussion in the Parliament.

3.2.3.Reactions of social partners to new empleytforms and changes in industrial relations
—a decline in membership?

The employers’ organisations acknowledge an increase in membership in recent years, namely due to
the augmentation of affiliates in the new technologies sector (CIP), in the contact centres sector (CCP)
or in the local accommodation sector (CTP).

As to the CGTP-IN, while recognising a general trend to a decline in membership, it refers to a growth
in filiation in sectors and occupations related e.g. to telemarketing, home-care support services or so-
cial cultural animation, but also of companies’ directors and managers.

The UGT refers to different trends in different sectors: in some sectors, the number of affiliated de-
clined and in some others this increased; in general terms the membership rates should have remained
stable although with new configurations.

The role of trade unions regarding independent workers was also addressed by the trade union con-
federations, who expressed divergent opinions.

The UGT defends that trade unions should have enhanced possibilities to represent independent work-
ers. In spite of a long-lasting discussion on the constitutional right of trade unions to protect independ-
ent workers, in the UGT’s view, trade unions have been playing an important role in representing and
defending the rights of bogus self-employed workers. Further though should thus be given to this mat-
ter in order to envisage the opportunity for trade unions to contribute to the organisation and protec-
tion of legitimate independent workers.

The CGTP-IN expresses a clear view against this possibility. Labour law has been structured on the
existence of an employment relationship. Therefore, in their opinion, the focus should thus be on the
employment status and on the respect for the related-legal regulations. Furthermore, a single labour
contract would risk a decline in labour rights.
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3.2.4.Role of social dialogue / interaction with new actors in regulating new forms of employ-
ment

As some of the respondents (UGT and CIP) specifically stressed, social movements are not social part-
ners. Therefore, rather than new actors in industrial relations, there are new actors discussing labour
issues.

However, especially considering that social movements have their own policy agendas and priorities,
as stressed by the UGT, there has not been much interaction of these new actors with the social part-
ners. The action of these new actors and of social partners may though be complementary, as high-
lighted by the CGTP-IN, namely regarding the fight against precarious employment (e.g. with Precarios
Inflexiveis

3.2.5.Views on options for future retatory initiatives

A consensual view was expressed by the respondents that it is too soon to anticipate the actual ef-
fects of recent developments in Portugal, namely in terms of the legal framework. Furthermore, new
developments are expected to occur in a very near future.

Given the existing weaknesses and limitations in collective bargaining in Portugal, in the view of both
trade union confederations, regulation efforts in the future should be made mostly by law, with the
further support of collective bargaining processes.

The employers’ organisations express a different view: the main issues at stake do not ask for further
legal regulation but for better inspection procedures. A renewed social dialogue and social concer-
tation should thus deserve a primary role in the regulation of labour relations.

As stressed by the UGT, during the interview, a new basis for social dialogue may be being built. The
new forms of employment that have impacted on workers are also impacting on companies and on
new forms of business organisation, namely regarding dematerialisation. This thus constitutes a mat-
ter of concern both for employers and trade unions, and the need to regulate both dimensions may
open an area for future dialogue between social partners namely within the framework of social con-
certation.

The specific role of social dialogue and collective bargaining is also stressed by the policy makers, re-
garding the regulation efforts in the future. (As said before) Improved dynamics in collective bargain-
ing is one of the axes of the 2018 tripartite agreement; the challenge here is, according to the re-
spondents, how to cover the workers involved in new forms of employment by collective representa-
tion and bargaining. This challenge is particularly highlighted in relation to independent workers and
platform workers. Furthermore, the full assumption of this role in future regulatory initiatives would
require the willingness of social partners to innovate and include new topics and new approaches in
the social dialogue agenda.

3.3  Therecent challenges: new forms of dialogue, new roles and new actors

3.3.1. Combating precarious work in the public seatwt articulating multiple actors
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The most recent period showed not only a variation of national-social dialogue processes and out-
comes in the context of tripartite concertation (Campos Lima and Carrilho, 2018), but also the emer-
gence of other forms of social dialogue, including different political and social actors and social move-
ments. As explained before, one of the central issues of the left deals supporting the PS government
has been the combat to precarious work and the promotion of labour and social rights of precarious
workers. This commitment framed, to a certain extent, not only the direction of the change but also
gave room to new forms of interaction and participation of new actors. In parallel with tripartite con-
certation and with formal rounds of dialogue with the social partners, the political dialogue has en-
compassed experts and persons linked to movements of the civil society in more or less structured or
ad-hoc initiatives. The constitution and the activity of the ad-hoc Working Group constituted in Sep-
tember 2016 assembling representatives of the government, of the PS and the BE and of law experts
appointed by the two parties to elaborate a National Plan against Labour Precariousnieshe most
significant example of the new forms of interaction. Not surprisingly, one of the persons appointed by
the BE to participate in this working group was one of the founders of the social movement ‘Association
for the Fight against Precariousness - Inflexible Precarious’, a movement that gained increasing im-
portance voicing precarious workers claims (see Section 2). The most recent measures combating
‘bogus self-employment’ and with incidence in the extension of social benefits and unemployment
benefits of self-employed and redefinition of the scope of ‘economically dependent workers’ (see Sec-
tion 2) were a product of the debate within the ad-hoc Working Group. The social partners were also
consulted about these measures in the context of the Standing Council of Social Concertation, but
consultations did not generate tripartite agreements over these issues (Gillot, 2018; Interview CGTP
and Interview Inflexible Precarious, PI).

The implementation of measures to combat against precarious work in the public sector —in the con-
text of Extraordinary Programme of Regularisation of Precarious Employment Relatianshiggic
Administration(PREVPAP) — brought also new forms of social dialogue and a new institutional role for
public sector trade unions with their participation in the Bipartite Evaluation Committees (CABs), with
legal competences for examining workers’ requests and participating in the decisions concerning their
integration in regular labour contracts (Campos Lima, 2018). The goals and design of PREVPAP have
been also a result of the left deals and of the debate within the above mentioned ad-hoc Working
Group. Furthermore, various social movements helped specific groups to express themselves and
helped workers to formulate their individual requests to integrate regular employment relationships.
The ‘Inflexible Precarious’ gave, to a certain extent, the initial impulse to some of these movements.
Their articulation resulted in an umbrella movement, the so called ‘Precarios do Estado’ (Precarious of
the State)'* that assembles persons working in the public sector in very diverse precarious situations,
and from very diverse professional backgrounds. Under the motto ‘nobody is left behind’ this umbrella
movement played an important role putting pressure in the various phases of the process for inclusive
solutions and inclusive criteria and for the fast integration of precarious workers. This pressure has
been accentuated, in particular in more difficult sectors, such as in the case of precarious academic
researchers, because of universities reticence to integrate them in regular employment relationships.
(Interview PI).

Notwithstanding, those controversial cases still to solve, in the end of 2019 the implementation of
PREPAV was almost completed in what in relation to workers applications and selection. On 22 No-

14 http://www.precariosdoestado.net/
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vember 2019, the Ministry of Labour, Solidarity and Social Security and the Ministry of Finance in-
formed, in a joint statement, that tenders have been launched under the PREVPAP to integrate 20,126
workers. In the central administration, tenders were opened for 10,130 jobs, while in the local admin-
istration 9,996 workers were covered. According to the same source, 11 bipartite assessment commis-
sions (CABs), which analyse and give an opinion on the requirements submitted by workers, completed
the work and to that date and 74 per cent of the candidates’ have had a favourable opinion on their
integration. The movement ‘Precarios do Estado’ continues to play an important role, in dialogue with
the government, pressing to solve the most complex problems of integration, to conclude the process
of integration and for transparency.

3.3.2.Work linkedtop at f or ms and soci al di alogue: a chall
associations

3.3.2.1.Electronic platform based individual transport

In general, the debate and implementation of labour and social protection measures engaged, in vari-
ous forms, the participation of social partners, sector unions and social movements. The exception has
been the case of the regulations on electronic platform based individual transperhich differed sub-
stantially in respect to the process of debate and the actors involved. Despite the fact that Uber and
similar platforms generated in Portugal a media debate about income insecurity, workers controlled
by algorithms rather than by an employer, excessive working hours and the right to disconnect (OECD,
2019a), the trade unions were not called to be involved in the consultation rounds to discuss the reg-
ulations. To start with, the question was framed initially as a competition problem with taxi business
and a problem of social dumping (in detriment of the taxis business).

The fact that the process of discussion and consultations took place in the parliamentary Committee
on Economy, Innovation and Public Woitkgead of the parliamentary Committee on Labour and So-
cial Securityet the scene and selected to a certain extent the actors to involve in the consultations.
While labour law projects generate almost automatically the consultation of trade unions, as a consti-
tutional right, competition legislation does not oblige to do so. In addition to the consultation of rep-
resentatives of Uber and Cabify business in Portugal, the auditions involved various public bodies with
competences in the area of competition and transports, a consumer rights NGO, the association DECO,
and the two main associations of the taxi business sector: the ANTRAL (Associa¢do Nacional dos Trans-
portadores Rodovidrios em Automaveis Ligeiros) a business association also with competencies in the
area of collective bargaining, which affiliates are private taxi companies, taxi cooperatives and self-
employed drivers; and the FPT, and the Portuguese Federation of Taxis (Federagdo Portuguesa do
Taxi), an association representing the employers in the sector, with competences in the area of collec-
tive bargaining (Interview BE deputy).

The concern with labour issues was incorporated in the debate and resulted mostly from the left po-
litical parties draft law proposals (PS, BE and PCP) than from the recommendations of those associa-
tions, more concerned with fair rules regarding competition. The legislation now in force, as explained
before (Section 2), required the compliance with already existing labour code regulations about the

15 The official information about the candidates is published in: https://prevpap.gov.pt/ppap/javax.faces.re-
source/docs/PREVPAP_em_numeros_20180115.pdf
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criteria for the recognition of the ‘employment contract’ (distinguishing who is and who is not an em-
ployeg and the compliance with already existing specific regulations on working time for mobile
transport activities.

The challenge to trade unions is whether the employees and the self-employed without employees,
working in the scope of the ‘Legal regime for indidual and paid passenger transport in-clearacter-
i sed vehicl es based(Tvon),widjointhe bxstiog uniamsioiganising theatdxif o r m’
drivers and their collective agreement, or create new unions and new agreements or most likely, at
least during some time, will not be covered by any collective agreement. Uber and Cabify representa-
tives in Portugal did not respond to the attempts of the FECTRANS, the main trade union federation,
organising workers in the transport sector and taxi drivers, to have meetings with them. Also, from the
side of taxi employers organizations ANTRAL and FPT there was no reaction to the FECTRANS proposal
of a collective agreement for taxi sector workers to be extended to similar sectors such as Uber and
Cabify, a proposal made in the beginning of 2017, before the legal regime entered into force (Interview
FECTRANS). The proposal of collective agreement made by this union federation claims: minimum
basic wage of 600 euros (equivalent to minimum wage) complemented by variable pay depending of
service; meal bonus payment; overtime payment after 8 hours of work; and extra payment for night
work hours, between 20:00 and 07:00 hours, adding 25 per cent to hourly wage.

The proposal by FECTRANS relates to two critical issues for the trade unions and for the employer
organisations. First, the problem is not only that workers under the regime TVDE join the unions, but
also if “‘TVDE employers’ will join the employers’ organisations or will constitute alternative employer
organizations. The first hypothesis seems unlikely for the moment, if one considers the tensions be-
tween in one hand ANTRAL and FPT and in the other hand the platform linked drivers. The second
hypothesis seems unlikely as well, in times when companies prefer unilateral decision to sector bar-
gaining, seen as an obstacle in the competition race. Secondly, it does not seem legally possible (?) to
extend collective agreements signed by ANTRAL and FPT for the taxi sector to the workers working for
‘TVDE employers’, unless some of these employers join those employer associations. That will be also
a challenge for law makers.

Last but not least, the response to the question of identifying who is an employer and who is nat,
critical question in the case of triangular employment relationships like in temporary agency work
(TWA) and subcontracting, seems to be more difficult in the case of working arrangements emerging
from new forms of business with basis on platforms (OECD, 2019b: 144). The response given by the
TVDE legal regime defines that the employment relationship is established between the TVDE opera-
torsi.e. the ‘employers’ and the drivers at their service and not at the service of the platforms. Plat-
forms have no responsibility or obligations regarding labour and social protection, a situation which is
even more critical for the workers, than other cases of triangular employment relationships. In fact in
the TVDE regime they are not triangular in what concerns labour relations. Paradoxically, as explained
before, the only responsibilities of platforms regarding the drivers is that their information systems
have to register the drivers working times and the compliance with the driving time and rest time
envisaged by the law. Therefore, the critical function of working time control — that would be typically
considered an employer/management function — operates outside the formal scope of the employ-
ment relationship. As the legislation is very recent, there is not yet an evaluation by the trade unions
of the possible impacts (Interview with FECTRANS).
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The widespread number of TVDE companies and drivers (see section 4) since the law was published,
with the number of TVDE drivers reaching around 21.000 (almost as much as the taxi drivers), calls the
attention for the need of a re-evaluation of the legislation in terms of competition and labour and
social protection issues. It calls also the attention for their forms of organization, association and rep-
resentation. So far the specific business associations created, assembling TVDE companies, did not
assume formally the status of employer associations. Two were already created before the law came
into force?®. As for the drivers, it seems that some of them have the intention to support an autono-
mous trade-union, as suggested by the Facebook profile and home page of the so called Sindicato dos
Motoristas TVDE Portug@iVDE Portugal drivers trade union)*’, not yet formally registered as a trade
union at the Ministry of Labour, but that has been voicing drivers concerns with excessive TVDE com-
petition in Lisbon and Porto®®. Evidence of mounting discontent of TVDE drivers became apparent with
the first protest demonstration staged by UBER drivers on 6 January 2020, against UBER decision to
reduce TVDE fares, a protest that was organized through social media®®.

3.3.2.2.Food Delivery platfordinked work

While platform linked individual transportation business has been subject to regulation, other activi-
ties platform-linked did not receive the same attention. Trade unions organising workers in services,
tourism, hotels and restaurants are concerned about the deregulation induced by the widespread of
food delivery platforrinked businessuch as UberEATS and Glovo. In their opinion, the platform
linked business model increased the deregulation of labour in sectors, where business models of sub-
contracting and outsourcing were already increasingly circumventing the labour rights enrichened in
collective agreements (Interview CESP and interview STIHTRSN). The Union of Workers in Hotels, Tour-
ism, Restaurants of Northern Portugal (STIHTRSN) has been following with particular attention these
developments, highlighting the poor working conditions (long hours and low wages) and the lack of
security of the workers against accidents at work; and pointing to the different strategies used by the
platforms, either combining the use of self-employed workers in partnerships with delivery companies,
such as in the case of UberEATS, or relying mainly directly on self-employed workers, such as in the
case of Glovo.

With the goal of organising these workers and helping them to formulate their demands, this trade
union called a general meeting to take place on 7 March 2019 in Porto, with distributors of meals from
UberEATS, Glovo and other platforms, to analyse the situation of these workers. The initiative was part
of a CGTP campaign against precarious work. The STIHTRSN concluded that most of these workers are
in a situation that corresponds in fact to ‘bogus self-employment’ and that recently their conditions
have been deteriorating. The union requests meetings with Uber Eats and Glovo, as well as with the
intermediary companies and partners of these multinationals, to demand "employment contracts and

16 Associacdo Nacional de Transportadores Utilizadores de Plataformas Eletrénicas (ANTUPE) and Associac3o
Empresarial de Operadores de TVDE (AEO-TVDE) that replaced ANPPAT.
https://observador.pt/2017/01/20/anppat-e-antupe-os-parceiros-da-uber-e-cabify-ja-tem-quem-os-defenda/
17 Sindicato dos Motoristas TVDE Portugal — https://www.smtvde; https://www.facebook.com/Sindicato-Mo-
toristas-TVDE-Portugal-145582389718115/ a closed group that counts 355 members and 2225 followers (4
March 2020).

18 https://www.tsf.pt/portugal/economia/lisboa-e-porto-ja-tem-mais-motoristas-da-uber-que-taxistas-
comecam-a-faltar-clientes-11829181.html; https://www.tsf.pt/portugal/economia/lisboa-e-porto-ja-tem-mais-
motoristas-da-uber-que-taxistas-comecam-a-faltar-clientes-11829181.html

19 https://www.abrilabril.pt/trabalho/centenas-de-carros-da-uber-em-protesto-buzinaram-em-frente-empresa
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https://www.abrilabril.pt/trabalho/centenas-de-carros-da-uber-em-protesto-buzinaram-em-frente-empresa

wage conditions for these workers" and the guarantee of a minimum wage of 700 euros. Yet, there is
a long way to go before some positive results will be achieved.

On 31 May 2019 this trade union succeeded to have a meeting held at the Ministry of Labour with the
multinationals Uber Eats and Glovo, "to demand that these companies conclude individual employ-
ment contracts with these workers and recognize the collective bargaining rights in force". The trade
union denounced that Uber Eats and Glovo couriers are illegally hired as self-employed. At the meeting
Uber Eats and Glovo rejected to conclude labour contracts with the couriers. The trade union has been
asking for labour inspection intervention, reiterating that the couriers in question are, in fact, employ-
ees, since they carry out their activity in a place determined by the multinationals (zone), use equip-
ment and work tools of the companies (electronic platform and backpack), have a pre-scheduled de-
fined and receive a compensation for their work (amount paid for each delivery).

On 7 February 2010, around 50 couriers from the company Glovo gathered spontaneously at Praga do
Comércio (Lisbon), in protest against overdue wages®. These workers claim an increase of the salary
per service and point out that, since the closure of the office in Lisbon, contact with the company, by
e-mail, has been heavily conditioned. The working conditions of couriers are marked by precarious-
ness. The inexistence of an employment relationship with the company, the inexistence of and insur-
ance for accidents at work, the instability of work which income depends on the number of deliveries
they make, and the low remuneration of this service, which forces many to work more than ten hours,
are just some of the various difficulties these workers reported. The STIHTRSN?! welcomed the cou-
rier’s initiative and claimed again that workers of Uber Eats, Glovo and other platforms should be con-
sidered as employees and must have a direct employment contract with the multinationals.

20 https://www.abrilabril.pt/trabalho/estafetas-da-glovo-protestam-contra-salarios-em-atraso
21 https://www.facebook.com/sindhotelarianorte/
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4. Labour market effects of the reforms

This section aims primarily to concentrate on the analysis of publicly available quantitative data on the
Portuguese labour market in the past decade especially regarding the different non-standard and new
forms of employment in focus in this country report.

However, explaining how these figures evolved over time requires some initial paragraphs setting the
scene on key economic and social trends in Portugal in the last ten years.

Our analysis, namely in 4.1 and 4.2, is based on official statistical data (updated, whenever possible, in
order to correspond to the time period under scrutiny in the NEWEFIN study) included in one, or in
several, of three main sources:

- The DIADSE Dialogue for Advancing Social Eur@oeintry report on PortugdCampos Lima
and Abrantes, 2016).

- The Centro de RelagGes Laborais 2017 Report on Employment and TrainjoRlL, 2018) and the
2018Report on Employment and Trainif@RL, 2019).

- The International Labour Organization report decentwork in Portugal 2008.8: From Crisis to
RecoveryliLO, 2018).

4.1. Overview - macroeconomic performance

The global financial and economic crisis and the Eurozone debt crisis impacted strongly on the country,
which was already experiencing modest growth in the early 2000s. The GDP (gross domestic product)
declined abruptly between 2008 and 2014, falling by EUR 12 billion (-6 per cent). The austerity policies
launched during Troika intervention, and the contraction of internal demand, intensified dramatically
the negative trends observed in the earlier years of the crisis. In fact, the GDP fall between 2011 and
2014 was almost the double of the fall between 2008 and 2011; investment fell around 21 per cent
between 2011 and 2014; and public debt increased from 111.4 per cent in 2011 to 130 per cent in
2014.

The growth rate in Portugal only turned positive in 2014. Recovery in Portugal started accelerating
from 2016. In 2017, the country economic growth was superior to the Euro area for the first time since
2009; nevertheless, as stressed in the 2018 Report on Employment and Training, in 2018, the GDP per
capita in Portugal represented about 63 per cent of the EU average, while it represented 67 per cent
in 2010. The reduction of the public deficit to historically low levels (from above 10 per cent of the GDP
in 2010 to below 2 per cent since 2016), the stabilization of public debt, and the exit from the excessive
deficit procedure in 2017 have largely justified the reduction of the long term interest rates supported
by the Portuguese State. Furthermore, the recent positive developments namely in terms of external
accounts are related to strong export growth, relative import compression due to subdued domestic
demand and sustained capital inflows, since the country has regained access to the international fi-
nancial market.

In sum, ‘Portugal went through many economic difficulties during the past decade, but it is now bounc-
ing back with surprising vigour. (...) But, by and large, the process of adjustment and recovery is on a
firm ground thanks to a combination of factors and policies that go beyond the conventional recipe of
fiscal consolidation and hyper-deregulation’ (ILO, 2018: 12).
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4.2. Demographic trends and labour market participation

The impact of the crisis and of the austerity policies on employment and incomes was dramatic in
Portugal.

More than 600,000 jobs — about 12.5 per cent of total employment — were lost from the start of the
financial crisis in 2008 to the first signs of recovery. In 2014, employment reached its lowest level since
1995, 4.5 million, as opposed to 5.1 million jobs in 2008.

The increase in unemployment following the austerity was abrupt. The unemployment rate that in
2008 was 8.8 per cent reached 12.9 per cent in 2011 and escalated up to 16.4 per cent (compared with
10.9 per cent in the EU average) in 2013. The youth unemployment rate that in 2008 was 21.6 per cent
reached 30.2 per cent in 2011 and heightened up to 38.1 per cent in 2013. In 2014, and despite the
wave of emigration, the rate of unemployment was still 14.1 per cent and 34.7 per cent for people
under 25 years old. Long-term unemployment rose as well to unprecedented levels reaching a rate of
9.3 per cent in 2013.

An even sharper increase of labour underutilisation was noticeable. This rate, which complements the
unemployment rate with involuntary underemployment and the discouraged workers, increased more
rapidly than the unemployment rate in 2010-13, more significantly than the European average, and it
remained higher, although it started declining considerably in 2013, when it reached a pick of 25.4 per
cent. Its levels in 2018 (13.7 per cent) were still higher than those prevailing before the crisis for both
total and youth (15-24) employment. Although the decline of the underutilisation rate was higher
among women than among men, women still present a higher labour underutilisation rate.

‘Among the factors that contributed to the escalation of the crisis was the reduction of internal de-
mand resulting from the decline of population income, which was the consequence of wage down-
wards policy (nominal cuts in the public sector, freezing the minimum wage and erosion of collective
bargaining) and pension cuts (...) and also of unprecedented tax increases targeting in particular the
middle class but also people with low income’ (Campos Lima and Abrantes, 2016).

This was accompanied by massive outmigration that rose to levels unseen since the 1970s. Between
2010 and 2013, the number of persons who left the country increased by 50 per cent, and in 2013 and
2014 it reached 110,000 persons a year. Nearly 500,000 people emigrated between 2011 and 2014,
especially young and educated persons, which put substantial pressure on the sustainability of social
protection system and may have negative impact on productivity as well. This outmigration, combined
with the reduction in immigration flows, contributed to accelerate the rising share of older population
and the drop in the share of young people since 2010. Moreover, between 2010 and 2014, there has
been a decline in the population by 200,000 (about 2 per cent).

These demographic changes are also reflected in the economic activity rate, which declined from 73.9
per cent in 2008 to 73.0 per cent in 2013; this rate has been recovering since then reaching 75.1 per
cent by 2018. The gender differential in the activity rate has been reducing since 2008. When com-
pared with the EU average, there was convergence over the period, since the activity rate in Portugal
has remained relatively stable, around 73-74 per cent, as opposed to a trend for growth of the activity
rate, from 70.7 per cent in 2008 to 73.7 per cent in 2018, in the EU countries on average.

Since 2014, economic growth has regained momentum, unemployment has declined significantly (fa-
cilitated by the effects of wage subsidies and other active labour market policies), and living standards
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in 2017 were back to the level they were in 2008. Unemployment is now approaching the levels
prevailing in the pre-crisis period as well as the EU average, having fallen to its lowest level since the
early 2000s; in 2018, the rate of unemployment was 6.6 per cent per cent (close to the rate in the EU
28).

Unemployment as percentage of total population (annual average)in Portugal
and EU28 | 2007-2019
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Nevertheless, in 2018, the youth unemployment rate was more than double those for other age groups
(20.3 per cent). The reduction of female unemployment over time, since the recession, has been more
prominent; the female-to-male unemployment rate differential reached near parity in 2016. However,
the female unemployment rate stood higher than the male unemployment rate from 2007 onwards;
in 2019, the female unemployment rate was 7.2 per cent, compared with 5.9 per cent for men.

Unemployment rate in Portugal, by sex | 2007-201g
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Long-term unemployment has also been declining, to a rate of 3.1 per cent (compared with 2.9 per
cent in the EU28) in 2018, which ‘suggests that the causes of unemployment are becoming less struc-
tural in nature and compared to search and cyclical unemployment’ (ILO, 2018: 38). The reduction in
the numbers of the discouraged workers and the involuntary underemployed as well as the recent
reversal of migration flows (for the first time in years, data for 2018 indicate higher immigration num-
bers) are further signs of the recent rebounding of the labour market.

Employment rate, after reaching its lowest level in 2013 (60.6 per cent, as opposed to a pick at 68 per
cent in 2008), recovered to 69.7 per cent in 2018, with female employment 5.8 percentage points
lower than male. The increase in the employment of working-age women was responsible for 90 per
cent of the total increase in employment during the period between 2012 and 2016. This has practically
closed the gender gap in employment, placing Portugal third among EU countries, although not in

wages.

Employment rate in Portugal, by sex | 2007-2018
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Concentrating on the 25-54 age group, by end-2017 the employment rate in Portugal stood at 82.5 per
cent, above the average rate for the EU 28 (79.6 per cent).

However, considering the general employment rate, from 2011, the EU average employment rate was
higher than that for Portugal, which represents an inversion of a previous trend, since the employment
rate in Portugal has always stood above the EU average since the early 2000s. From 2017 the employ-
ment rate in Portugal is again slightly higher than the EU average.
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There remain gaps in the labour market and concerns with the quality of jobs, especially for youth.
Stable and secure jobs are especially rationed for the younger cohorts. Remuneration has remained
stagnant and low relative to EU averages. Labour market segmentation is widespread, with large num-
ber of temporary jobs. Moreover, non-standard forms of labour contract and new forms of employ-

ment have been showing significant developments in Portugal in the past decade.

4.3.

(Temporary and) Very short-term contracts

In Portugal the incidence of temporary contracts is high, having oscillated around 22 per cent, com-
pared with 14 per cent in the EU28.
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Women have been somewhat more prone to hold a temporary contract but this trend was slightly
reversed in the last five years: by 2018, 22 per cent of both male employees and female employees
had a temporary contract.
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However, national Labour Force Survey data, released by Statistics Portugal, show that in absolute
figures more women than men have a temporary contract; and that the number of temporary con-
tracts increased significantly more for women, compared with men, between 2017 and 2018: 4 per
cent and 0.3 per cent, respectively.

Since 2014, overall still more permanent jobs were created; though temporary jobs increased much
more rapidly in relative terms: in 2015, 46.7 per cent of the new contracts were temporary contracts.

Contractual segmentation in Portugal manifests in some key features:

V Temporary contracts have a high presence across most sectors of activity, and it
equally concerns male and female workers (LFS).

V Temporary contracts are overrepresented among young workers (59 per cent in 2017),
but are also relatively wide spread across the prime-age population (16 per cent of
workers aged 25-55 years in 2017) (Eurostat).

V Temporary contracts have a strong involuntary aspect: 84 per cent of all temporary
workers in 2014 (LFS).

V Transitions between contractual statuses are low (Eurostat).

V Temporary jobs fare worse than regular jobs along the whole range of working
conditions, especially regarding earnings (EWCS 2015).

Short temporary contracts have been rising: in 2008, 2.45 per cent of all temporary contracts had a
duration lower than 1 month, and 5.58 per cent of all temporary contracts had a duration between 1
34



and 3 months; whereas in 2017, 6.25 per cent of all temporary contracts had a duration lower than 1
month, and 8.48 per cent of all temporary contracts had a duration between 1 and 3 months (LFS).

Very short temporary contracts with a duration up to 15 days — in seasonal activity in the agriculture
or in touristic events - have been also increasing: from 1,108 in September 2011 to 1,786 in September
2015 (Instituto de Informatica, IP, MTSSS).

4.4. Temporary agency work

Temporary agency work has a low expression in the Portuguese labour market (similar to the EU 28),
covering about 2 per cent of all employees (aged 15-64) in 2018. Moreover, temporary agency workers,
as a percentage of all temporary contracts, have been declining, from 9.9 per cent (7.7 per cent for
men and 2.3 per cent for women) in 2010 to 3 per cent (2 per cent for men and 1 per cent for women)
in 2016.

According to the Personnel Records, there were 96,421 temporary agency work contracts in 2018. Out
of these, 54,597 were hold by male employees and 41,824 by female employees.
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Number of temporary agency work contracts, Portugal, by sex | 2007-2018

6oo00
53404 54597
—
. 47958 47245 "
50000 45847 *"*/5/
P po ﬂ
824
: 39577 19 s38s e 073 s0331 T
| S 38383 e —¥
40000 -+ - 208
34529 on ~33876 ¥ 352
33194 31941 \3\ L 32365
& oAT
30868 ¥ - I,
— 28943  2999°
30000 S
23304
20000
10000
2007 2008 2009 2010 20M 2012 2013 2014 2015 2016 2017 2018
—4— Men Women
MNote:

= Between 2007 and 2009 data refer to Portugal. Since 2010 data refer to Portugal mainland exclusively.
= Temporary contracts includes: Temporary contracts for occasional assignment; temporaryopen-ended contract
and temporary fixed-term contract.

Source: Office for 5Strategy and Planning [Gabinete de Estratégia e Flaneamento — GEF], Personnel Records (Quadros
de Pessoal).

The number of temporary work agencies registered at the Institute for Employment and Vocational
Training (Instituto do Emprego e Formacao Profissipte&P) increased from 197 in 2014 to 212 in
2015; then declined to 198 in 2016. The number of workers covered by temporary agency work, ac-
cording to the same source, has though been increasing: 144,853 in 2014; 162,298 in 2015; and
166,519 in 2016.

The number of contracts celebrated has increased even more, as it did the ratio contracts/workers:
3.21in 2014; 3.34 in 2015; and 3.58 in 2016.

4.5. (Dependent and bogus) Self-employment

The share of total employment that is self-employment without employees used to be higher in Por-
tugal but in 2014 it was similar in Portugal and in the EU28, slightly above 10 per cent. From then on,
while the figures for the EU28 remained stable, this share continued to reduce in Portugal, reaching
8.6 per cent in 2017. Self-employment has in fact registered a steady drop over time, from 2012-2013.
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A distinctive feature of self-employment in Portugal refers to its involuntary aspect: 34 per cent of
workers (compared to 20 per cent in EU28) are self-employed because there were no other alterna-
tives for work (EWCS 2015). Still according to the 2015 European Working Conditions Survey, econom-
ically dependent self-employment represents a high proportion, i.e. 9 per cent of all employment and
41 per cent of all solo self-employment in Portugal.

Different results were obtained in the ‘Labour Force Survey (LFS) ad-hoc module 2017 on the self-
employed persons’ (Eurostat, 2018). According to the operational definition adopted by Eurostat, the
share of dependent self-employed is lower in Portugal than in EU28: the economically dependent self-
employed amount to 0.2 per cent of the total employment and 1.3 per cent of the self-employed (com-
pared with, respectively, 0.5 per cent and 3.4 per cent at EU level).

Still concerning bogus self-employment, relying on data collected by the Labour Inspectorate, from 1
September 2013 (when Law 63/2013 came into force) to 2017%2: 3,639 bogus self-employed workers
were identified; 1,170 situations were regularised voluntarily by employers; and 856 participations to
the Public Prosecutor’s Office were made.

Synthesis of the application of Law 63/2013

T ETIETIETIET

Bogus self-employed workers identified 500 1,510 478 592 3,639
Situations regularised voluntarily by employers na. 507 291 84 288 1,170
Participations to the Public Prosecutor’s Office 13 425 64 37 317 856

Source: Authority for Working ConditionsAutoridade para as Condigdes de Trabal@T], Inspective Reports.

22 The information about the situations regularized voluntarily by the employers started to be collected in
2014.
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4.6. Digital platform workers
Data on digital platform workers in Portugal are scarce.

According to the 2016 Eurobarometer 438, 23 per cent of respondents in Portugal (compared with 32
per cent in the EU28) have ever provided services on collaborative platforms.

The 2017 COLLEEM pilot survey (covering a 14 countries sample) provides some further relevant infor-
mation on platform workers:

V Nearly 11 per cent of the entire adult population in Portugal (compared with nearly 10 per
cent in the total sample) have ever provided labour services via platforms.

V 7.1 per cent in Portugal (compared with 7.7 per cent in the total sample) are “relatively
frequent” (at least once a month) platform workers.

V 6 per cent in Portugal (compared with 5.6 per cent in the total sample) dedicate at least 10
hours per week to the work carried out via platforms.

V 4.2 per cent in Portugal (compared with 6 per cent in the total sample) make at least 25 per
cent of their monthly income via platforms; and 1.6 per cent (compared with 2.3 per cent in
the total sample) make at least 50 per cent of their monthly income via platforms, i.e.
platform work remains extremely low as a main source of employment or main source of
income.

Almost one year after the law 45/2018 that regulates electronic individual transport platforms (TVDE)
came into force, the Institute of Mobility and Transport (IMT) reported that on 15 October 2019,
18,265 drivers were officially certified drivers of TVDE; while in the taxi sector, the number of certifi-
cate taxi drivers (CMT) was 25,785. On 15 December 2019 the press (Jornal de Noticias) reported that
the number of companies and drivers of TVDE escalated: “In a universe of eight platforms available,
there are currently 6672 companies and there are already more than 21 thousand dairecst as
many as taxi drivers (25 834)
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5. Conclusions

It must be highlighted that the widespread use of the so called ‘atypical’ forms of employment or ‘new
forms of employment’ was not entirely triggered by the economic crisis of 2008. Considering, for in-
stance, the share of temporary jobs (in the broad definition of the Labour Force Survey), it was be-
tween 1995 and 2001 that it escalated, by 10 percentage points, reaching around 20 per cent in the
turn of the century, a proportion that would continue with slight variations during this decade®. Fol-
lowing the crisis a slight decrease was observed as these jobs were the easiest to cut down, but in
2015, 2016, 2017 and 2018 the pre-crisis levels were reached with a share around 22 per cent. In fact
there is a concern that the recent economic and employment recovery has been mainly based on pre-
carious and low wage jobs and on sectors where they are widespread (Observatorio sobre Crises e
Alternativas, 2018; Caldas and Almeida, 2018).

On the other hand, the crisis seems to have had the effect on decreasing the level of temporary agency
work, but since 2012 it started to increase again reaching already in 2016 levels above those observed
before the crisis.

As for the trends regarding self-employment they are interesting. While in 2008, the share of self-
employed in Portugal was well above the average in EU 28, respectively 13.5 per cent and 9.8 per cent,
in the earliest phase of the crisis it was observed a decrease that was accelerated significantly after
2013-2014 — coinciding with the first measures to combat ‘bogus self-employment’ — reaching since
than lower levels than the EU average, respectively 8.6 per cent and 9.7 per cent, in 2018. It has been
argued (e.g. by some of our respondents, as mentioned in 3.2.2) that this downward trend may some-
how reflect a reconfiguration of precariousness and false employment status, i.e. the conversion of
(bogus) independent workers into (bogus) self-employed without employees or (bogus) sole proprie-
tors.

The magnitude of particular forms of employment such as the economically dependent self-employed
or the platform workers remain largely unknown, or uncertain at least, which proves particularly chal-
lenging namely for the purposes of this study. Statistical data is not yet available to assess the possible
impact of the widespread of platform linked work observed during 2019 in individual transport (TVDE)
and also in food delivery platform-linked work.

New forms of employment, beyond labour contract, seem to relate to new forms of flexibilization of
labour, towards ‘deslaboraliza¢@dLeite, 2013: 25 ), a term meaning the decline of the labour contract
and the shift from labour law to business/civil law; or, said in another way, the transformation of an
employment relationship (Huiskamp, 1995) in a business relationship of exchange of services, where
the responsibilities of the employer in terms of labour and social protection tend to be circumvented.
The legislation combating ‘bogus self-employment’ has improved after the amendments made in re-
cent years, but the compliance with the law remains a challenge for trade unions and for labour in-
spection authorities. More resources are needed to follow up and tackle the problem, a problem that
might have increased with the expansion of platform linked work.

The increasing institutionalisation of a kind of ‘third category’— the category of independent workers

economically dependent — between the typical employment relationship with all labour and social pro-

tection rights, including the right to collective bargaining, and the typical condition of self-employed

23 Eurostat, Labour Force Survey [Ifsa_etpgalalt update 11.03.2019 (extracted 02.04.19).
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or independent workers not subordinated to the employer authority, raises new questions. On the
positive side the independent workers economically dependent, are granted more social protection

rights and employers contracting their services have more responsibilities; on the negative side they
constitute a new segment of workers that do not have full rights, namely of collective bargaining and
coverage of collective agreements, adding to the already existing forms of precariousness of work.
Moreover, changes in the legislation did not, so far, attributed any responsibility to platform linked
business or more specifically to platforms to share ‘employer-like’ responsibility in terms of labour
rights and conditions and social protection — a problem that remains unsolved at the national and
European level. In addition it seems that within the category of labour contracts there is an increasing
risk of pulverisation of forms of precarious work for instance with the extension of scope and duration
of very short duration contracts and with the extension of trial period for more vulnerable groups such
as the first job seekers and long term unemployed.

The legislation and political measures in the new political cycle (2015-2019) combined in different ways
the influence — sometimes with contradictory effects — typical and new forms of social dialogue, con-
ventional industrial relations actors at macro/top level and at sectoral level and social movements.
This experience constituted a learning process that will be useful for the evaluation of the impact of
the measures and to improve legislation and political measures, hopefully in line with promoting la-
bour and social rights and protection and the capacity of actors.

Eventually, the response to the new challenges in terms of organising and capacity building is still in
the beginning. Local concerns of trade unions and social movements have not yet been translated in
general concerns and reflexion at national level. The recent emergence of spontaneous protests of
platform linked workers, using social media, shows that there is room for collective organisation, but
also that it will be a learning process demanding new skills and new strategies from the side of trade
unions.
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